As of 1 January 2016, all members of the European Union (EU) are required to have bail-in provisions as part of their national bank resolution and recapitalisation legislation. The bail-in of bank creditors' claims in order to recapitalise the bank is not a new phenomenon, it was utilised in Cyprus in 2013 and has since been used in a series of rescue operations launched for struggling banks in Austria, Slovenia, Greece, Italy, Hungary, Denmark, and Portugal. One of the most obvious concerns with the bail-in tool is that it deprives bank creditors of their property, namely a right to claim repayment of a debt obligation. The object of this paper is to determine if bail-in rules actually interfere with the right to property of bank creditors and whether such interference is unjustified. The paper concludes that, firstly, bail-in amounts to an interference with peaceful enjoyment of property and, secondly, such interference cannot be justified because bail-in rules fall short of the legality and legitimacy requirements which must be met when the State interferes with the right to property. Bail-in rules infringe bank creditors' right to property and, as such, present a legal risk to resolution authorities in Member States.
A. INTRODUCTION
Since 1 January 2016, all members of the European Union (EU) are required to have bail-in provisions as part of their national bank resolution and recapitalisation legislation. Bank resolution and recapitalisation in the EU is guided by the Bank Resolution and Recovery Directive (BRRD). 1 The legislation provides a common framework for the recovery and resolution of troubled banks across the 28 EU countries. The regime aims to eliminate moral hazard, minimise taxpayers' exposure to losses in bank insolvency, and ensure stability in the financial markets. 2 The BRRD empowers public authorities to take a failing bank into receivership, transfer the healthy parts of the business to another entity and wind down the rest or transfer losses to shareholders and creditors of the bank.
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Greece. The Central Bank of Cyprus, acting as the resolution authority, converted 37.5 percent of deposits exceeding €100,000 into equity. In essence, Cypriot depositors were compelled to foot the bill for rescuing the bank, as opposed to the burden being shifted to taxpayers, through bail-out, as had happen in other European countries at the onset of the financial crisis. Since
Cyprus, bail-in has been used in a series of rescue operations launched for struggling banks in Austria, Slovenia, Greece, Italy, Hungary, Denmark, and Portugal. 3 One of the most obvious concerns with the use of the bail-in tool is that it deprives bank creditors of their property, namely a right to claim repayment of a debt obligation. Indeed, in all the countries noted above, the implementation of bail-in has been followed by outrage from creditors and litigation instituted by disgruntled investors, whose claims against banks have either been written down or converted to equity, challenging the legality and legitimacy of the actions of resolution authorities.
The object of this paper is to determine if bail-in rules actually interfere with the right to property of the holders of eligible liabilities and whether such interference is unjustified. The second section of this paper provides a background for the adoption of bail-in rules in the EU, while the third section provides more insight into the powers that are granted under the bail-in rules, how the bail-in tool is to be applied, and which creditors are affected and in what way.
In the fourth section, the argument will be put forward that the proposed application of the bailin tool will infringe on creditors' property rights. The argument shall be furthered using the right to property enshrined in Article 1 of Protocol 1 of the European Convention of Human Rights (ECHR) and interpreted by the European Court of Human Rights (ECtHR), which allows for a more unified analysis. The experiences of four countries, namely Slovenia, Portugal, Austria, and Italy, all of which have recently experienced bail-in, shall be used to illustrate how bail-in rules fall foul of the right to property. The paper concludes firstly, bail-in amounts to an interference with peaceful enjoyment of property and secondly, such interference cannot be justified because bail-in rules fall short of the legality and legitimacy requirements which must be met when the State interferes with the right to property. Bail-in rules infringe bank creditors' right to property and, as such, present a legal risk to resolution authorities in Member States because creditors are likely to keep challenging the infringement of their right to property.
B. WHAT IS BAIL-IN?

Background to the Bank Recovery and Resolution Directive (BRRD)
During the Global Financial Crisis of 2007-2008 (GFC), the EU Member States relied on three alternatives to prevent the failure of banks in their territory considered to be Too-Big-To-Fail, (TBTF). The state would either: i) insure bank deposits; and/or ii) provide liquidity support; or iii) offer a public bailout to a failing but systemically important bank (SIB). The third method in particular ran contrary to one of the main tenets of a free market economy, which is 'owners and creditors are supposed to bear the losses of a failed venture.' 4 Regardless, the amount of aid offered to banks in the EU during the crisis totalled approximately 30 percent of the EU's GDP. 5 Worst of all is that public intervention by governments created the notion that banks which were TBTF would always have an implicit guarantee of protection from failure, and, this in turn, created the problem of 'moral hazard'. 6 As a result of moral hazard, firms engage in risky investments, which generally have a higher return, because they perceive that government will provide a 'safety net', whilst the firms' creditors and counterparties also have less incentive to monitor the firms and price risk appropriately because of the belief that government will absorb all losses. 7 One way of avoiding the moral hazard problem is to convince market participants that the government will not provide liquidity support or bail outs, and instead the bank will be resolved despite its systemic importance. Traditionally, states have relied on general insolvency laws to address the resolution of banks. 8 Under such laws, the company's assets are sold off to pay its creditors, and in the case of banks, depositors have the extra protection of deposit insurance. 9 The threat of liquidation should promote market discipline. that market discipline was not sufficient to counter moral hazard. This is because the dispersed nature of banks' unsecured creditors prevents them from forming a coherent monitoring force.
In any case, most depositors lack the sophistication or the means to closely monitor the complex business activities of banks. 10 Furthermore, general insolvency laws proved inadequate for resolving financial institutions because they lacked the required speed of intervention, continuation of critical functions and preservation of stability. 11 Given that traditional insolvency laws could not be used to resolve domestic banks, it was hardly surprising that the same regimes were unsuitable in the face of failing cross-border banks. The difficulties surrounding the resolution of a domestic bank became magnified when applied to a bank operating on a cross-border basis. This is because there was no harmonisation of the procedures for resolving institutions at European Union level. Each Member State applied its own insolvency laws and these varied considerably from state to state. 12 In the aftermath of the GFC it was clear, therefore, that there was need for special resolution regimes for banks at a national level, as well as a regime that allowed for the coordinated resolution of financial institutions operating multiple legal entities in multiple jurisdictions.
In response to the threat caused by failing banks, the European Parliament issued the BRRD. The aim of the Directive is to avoid the destabilisation of the financial markets and minimise costs for taxpayers. 13 This will be achieved by granting public administrative authorities, 14 who are independent from economic actors, powers to maintain uninterrupted access to deposits and payment transactions, sell viable portions of the business and apportion losses in a manner that is fair and predictable. 15 The recovery and resolution regime applies to credit institutions, investment firms, insurance undertakings, and financial holding companies.
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The BRRD proposes a two phased approach. First, the implementation of early intervention measures designed to prevent bank failures, and, secondly, where failure is before a financial institution's balance sheet becomes insolvent and before all equity is wiped out, that is before it fails. 18 A bank would be considered to be failing where it infringes, or is close to infringing, its registration requirements; its assets are less than its liabilities; it is unable to pay its debts as and when they fall due; and/or if it requires extraordinary public support.
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Where a bank has failed, the resolution authorities will be armed with four tools which they may use individually or in combination, to resolve the institution: a) the sale of business tool; b) the bridge institution tool; c) the asset separation tool; and d) the bail-in tool.
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The resolution process will be funded through national resolution funds, set up ex ante, in each Member State. Financial firms subject to the resolution regimes will be required to make contributions, over a period of 10 years, of at least 1 percent of their covered deposits.
The Bail-in Tool
The most controversial tool is the bail-in tool. Bail-in is a statutory power to restructure the balance sheet of a distressed bank by converting and/or writing down its liabilities to equity.
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The aim of the bail-in tool is to counter the problem of moral hazard, by removing the safety net provided by taxpayers. 22 Bail-in takes away the implicit too-big-to fail subsidy and the effect of this is two-fold. Firstly, it compels investors to closely monitor the risk -taking activities of banks, thus introducing market discipline, and, secondly investors will price risk more accurately, which in turn promotes a more efficient allocation of funds. 23 Should the bank face crisis, then the costs of recovery will be borne by the bank's shareholders and creditors.
Bail-in is carried out on a going concern basis, which means that the bank continues to operate and provide essential services to its customers while it is being recapitalised. 24 This will help to limit disruption and maintain public confidence in the banking system.
Banks will therefore, be required to hold a minimum requirement of own funds and 
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In essence, all unsecured liabilities and liabilities in excess of any security provided shall be eligible for bail-in, although the resolution authority may exclude an eligible liability under certain circumstances. 28 Resolution authorities would be able to compensate for the discretionary exclusion through funds from the resolution fund. Shareholders and creditors, however, must bear a minimum of 8 percent of losses before the resolution authority considers contributions from the resolution fund towards recapitalising the bank. 29 And even then, such contribution shall not exceed 5 percent of the total liabilities.
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The bail-in measures propose to follow the priority of eligible liabilities under national insolvency laws. This means that after equity, first subordinated debt and then potentially senior debt will be bailed in. 31 Deposits, both insured and uninsured, will be preferred over senior creditors. 32 It is important to understand the structure of a bank balance sheet in order to understand how bail-in will function. In the most basic terms, the balance sheet consists of a bank's source of funding, ie its capital and liabilities and the uses of that funding the assets.
The providers of the funding are shareholders, who provide capital, and creditors, the holders of liability such as bond holders and depositors.
These different sources of funding exist in a hierarchy, and in terms of insolvency laws when a company is liquidated, the company's assets are sold and the proceeds from the sale are distributed amongst the company's creditors according to that hierarchy. Therefore, in the event that a bank fails and has to be liquidated, senior creditors will be repaid first, then subordinated creditors, and lastly shareholders. As such, if senior creditors are unable to fully recover, then subordinated creditors and will receive nothing, while shareholders are wiped out. In a similar vein, if subordinated creditors are unable to fully recover, then the shareholders will be wiped out.
It should also be noted that there is also a hierarchy amongst the creditors (Figure 1 ).
There is senior debt, subordinated debt, then junior debt. At the very bottom of the funding pyramid there is equity, which is divided into preferred equity, which ranks higher, and common equity. The bail-in regime will follow a hierarchy which resembles an inverted insolvency pyramid (Figure 2 ). First to be written down are common equity Tier One instruments, then additional Tier 1 instruments, followed by Tier 2 capital instruments, then subordinated debt, followed by senior debt. The shareholders' equity will either be cancelled or diluted as a first step in bail-in, 33 then subordinated debt will be converted to equity, after which senior debt, including uncovered deposits will be converted to equity, followed by Small to Medium Enterprises, ('SME'), and individual deposits in excess of the covered amount, € 100 000. Finally, the Deposit Insurance Scheme, ('DIS'), will be required to make a contribution equaling the amount of exempted deposits, while deposits in excess will be eligible for bail-in. 31 BRRD, art 48(1). 32 In some jurisdictions senior unsecured creditors rank parri passu with depositors. 33 BRRD, art 47(1). claims would be reduced where investors are obliged to bail-in the bank as a going concern, instead of the bank being allowed to face normal liquidation proceedings. In the example provided by Table 1 , the bank starts off with a balance sheet worth $100, but suffers losses of $30, leaving assets worth only $70 against liabilities of $100. The bank is now insolvent and has three options on how to proceed: it goes into liquidation, requests a bailout from the state, or it bails-in some of its liabilities. In liquidation proceedings, the bank's assets are sold and the amount recovered is used to pay creditors in the order of priority.
Creditors whose claims are secured against some form of collateral have a senior claim and will recover the full amount owed to them, which in the example provided is $10. Next in line to recover are senior unsecured debt holders and depositors whose claims rank parri passu, and will therefore have the same recovery ratio of $30. However, when the claims of depositors are insured under a deposit guarantee scheme, (DGS), they will be fully paid by the DGS and the DGS will in turn take up the position of the depositors (this means that the DGS will have to cover the shortfall of $10 to ensure that insured depositors receive their full $40). The DGS and the holders of the remaining senior unsecured debt will make a partial recovery of $30 each from the remaining assets. Subordinated debt holders and equity holders will not recover anything. In some countries there is the further complication of Depositor Preference (DP).
This provides seniority to depositors over other senior unsecured debt holders at liquidation.
Thus, depositors are paid first when asset recoveries are insufficient to repay all senior creditors, and their recovery ratios are higher. Moreover, the example illustrates that insured depositors will make a full recovery of $40, leaving senior unsecured debt holders with only $20. The position of subordinated debt holders and equity holders remains the same.
The second option for dealing with a failing bank is for the government to step in and provide a bail-out. In a bail-out, the government makes good on the losses of the bank either through an asset-protection scheme or by directly injecting capital into the business, to absorb the losses and add fresh equity buffers. In this case all of the bank's creditors recover 100 percent of their claims, and the $30 cost of saving the bank is borne by taxpayers.
The third option for resolving a failing bank is that of bailing in. As highlighted in section B.2, secured debt and insured deposits are exempt from bail-in under the BRRD, all other liabilities remain eligible to be bailed in. Under the bail-in losses are first absorbed by equity and subordinate debt holders whose claims are wiped out. Senior unsecured debt holders are next to be bailed-in and their claims will be partly written down and partly converted into equity to restore the capital base of the bank. In the example the conversion values are set to achieve a 4.5 percent capital-to-asset ratio which is the minimum common equity capital required for banks. 1 As such senior unsecured debt holders will recover $16.85 and $3.15 worth of equity. Clearly, of the three options available for resolving a failing bank, bail-in offers the lowest rate of recovery for unsecured debt holders.
C. BAIL-IN AND CREDITORS' PROPERTY RIGHTS
The Right to Property
The bailing-in of liabilities represents a significant shift from traditional insolvency laws, in particular the right of eligible creditors to claim repayment of debts owed by failing banks.
This is despite the fact that the laws of most jurisdictions have the effect that people may not Protocol 1, namely:
1. The principle of peaceful enjoyment of property. This is a general principle and is set out in the first sentence of the Article.
2. Prohibition against deprivation of possession and the conditions in which it may be carried out. This is in the second sentence of the Article.
3. The State's entitlement to control the use of property in accordance with general interest by enforcing such laws as it deems necessary. This is set out in the second paragraph of the Article.
The ECtHR has stated that the three rules are not distinct; therefore, although the second and third rules focus on interference with the right to property, they must be construed in light of the first rule which is the general principle that everyone has a right to peaceful enjoyment. who died. Such a child only had the status of heir, but solely that of 'exceptional heir', and had to seek a court order putting him in possession of the estate. And even at that, the child was only entitled to three quarters of the estate where the mother had surviving relatives. The child was found not to hold any property until, and unless, the mother passed on and left the property to the child, as was required under Belgian law, therefore no claim could be brought against the State for infringing the child's right to property.
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In some cases, however, the Court has applied the 'autonomous meaning' doctrine to the interpretation of property. 12 In Gasus Dosier-Und Fordertechnik GmbH v Netherlands, 13 the applicant complained that the Dutch authorities had interfered with his right to property by seizing goods the applicant was holding for a client pending payment, to cover taxes owed by the client to the Dutch government. The Government contended that, under Dutch law, the For instance, the Dutch Civil Code provides that:
1. After the costs of foreclosure are paid, all creditors have, amongst each other, an equal right to be satisfied from the net sale proceeds of the foreclosed property of their debtor in proportion to the value of their debt-claims, except for rights of priority (preference) recognized by law.
2. The creditor and debtor may arrange by agreement that the debt-claim of the creditor in its relation towards the debt-claims of certain or all other creditors is ranked lower than it would be according to law. 17 Similarly, in France, the French Civil Code provides, that:
A creditor may not be compelled to receive a thing different from the one which is owed to him, although the value of the thing offered is equal or even greater. 18 Furthermore, in terms of the French Civil Code:
The property of a debtor is the common pledge of his creditors; and the proceeds of it shall be distributed among them pro rata, unless there are lawful causes of priority between the creditors. While it is agreed that an unsecured creditor has no right in the property of a debtor, the creditor's right to make a claim for repayment against a debtor constitutes property. In light of the above, the claims arising from liabilities deemed to be eligible under bail-in provisions constitute creditors' property. And where, under domestic insolvency law, the creditor has a legitimate expectation of succeeding in a claim for repayment of the debt against an insolvent debtor, eligible liabilities would, therefore, qualify as possessions.
Will the bail-in tool interfere with the property rights?
While Article 1, Protocol 1 of the ECHR provides for the peaceful enjoyment of one's property, Based on the above, the final conversion or write down of a debt under a bail-in would constitute deprivation of property, as the creditors' right to claim repayment would be taken away. Holders of eligible debt would no longer be able to make a claim as the subject of the claim, the liability, falls away. Instead they will either be granted equity, which is altogether a different form of intangible property, as compensation, or the bank's debt is expunged.
Will deprivation of property be justified?
As Tom Allen notes, 'no constitutional or human rights instrument can guarantee a right to property that is both absolute and extensive. Either the right must be hemmed in by limitations 33 The requirements for legality and legitimacy act as safeguards against arbitrary interference with the right to property.
a) Legality
From a reading of Article 1 of Protocol 1, in order for deprivation of property to be lawful it must be 'subject to the conditions provided for by law'. In the same vein, the state may control use of property in order 'to enforce such laws as it deems necessary'. In essence, the interference must be on the basis of some form of domestic law. Furthermore, the ECtHR has held that the phrase 'subject to the conditions provided for by law', in Article 1 of Protocol 1, does not simply refer to domestic law, but also the quality of the law, in that it must be compatible with the rule of law. 34 Therefore, not only must the state comply with domestic law, when it takes actions which deprive individuals of their property, it must also comply with the general principles of the rule of law, 35 that is the law 'must be sufficiently accessible, precise and foreseeable.' subordinated debt holders before it could be allowed to provide state aid to failing banks. In the end creditors did not receive any compensation in return. 37 The case was subsequently referred to the European Court of Justice (ECJ) for guidance on the validity and interpretation of the Banking Communication. 38 The opinion of the Advocate General of the ECJ delivered binding on Member States. Secondly, there is no duty to impose a compulsory write-down of subordinated debt, and thirdly, disproportionate burden-sharing is not a precondition for winning EU approval of state aid measures. As such, the expropriation of bond holder's property had no basis in law.
Future bail-in action in the EU will, however, certainly be conducted within the purview of the law. Member States were required to adopt and publish laws, regulations, and b) The exclusion is strictly necessary and is proportionate to achieve the continuity of critical functions and core business lines in a manner that maintains the ability of the institution under resolution to continue key operations, services and transactions;
c) The exclusion is strictly necessary and proportionate to avoid giving rise to widespread contagion; and d) The application of the bail-in tool to those liabilities would cause a destruction in value such that the losses borne by other creditors would be higher than if those liabilities were excluded from bail-in.
With the exception of the third criterion, the avoidance of contagion, the benchmarks for exceptional circumstances present obvious problems. Firstly, the BRRD does not define . 44 German legislators attempted to create more certainty in the law by establishing statutory subordination of particular senior unsecured debt instruments (namely tradable bearer bonds, promissory notes and registered bonds) below other unsecured debt. Eventually these proposals in the draft legislation were abandoned and the final Act stipulates that the claims of senior unsecured creditors will be are satisfied after the claims of all other creditors unsubordinated creditors have been satisfied. Therefore, such liabilities are not formally subordinated by law and preserve their seniority in relation to subordinated obligations, however, they are treated as junior to all other obligations of the insolvent debtor. See the German Resolution Mechanism Act, (Abwicklungsmechanismusgesetz -AbwMechG), which amended section 46f of the German Banking Act, (KWG), dealing with the ranking of creditors in bank insolvency. 45 James and Others (n 8).
to certain prescribed conditions.' 46 The applicants owned 80 pieces of property which had been affected by legislation.
The ECtHR was in agreement with the applicants that they had indeed been deprived of their property within the meaning of Article 1 of Protocol 1. However, it disagreed with the applicant's notion that the deprivation was not justified if the government transferred private property for the private benefit of another. First, the Court made no distinction between 'public interest' and 'general interest', as it found no fundamental distinction between the two.
Secondly, it held instead that deprivation of property could be considered to be in the 'public interest' if 'the taking is effected in pursuance of legitimate social policies.' 47 The concept of 'public interest' is broad and, therefore, not limited to the transfer of property only where the whole community, or a significant portion of it, will benefit directly from the property.
Furthermore, the ECtHR acknowledged that a margin of appreciation should be granted to national authorities 'because of their direct knowledge of their society and its needs […]
[they are] in principle better placed than the international judge to appreciate what is 'in the public interest'. 48 The Court, therefore, will not interfere with the decisions of legislature, unless they are manifestly unreasonable. And, in order to determine whether the actions are without reasonable foundation, the Court will look at the principle and facts which prompted the national authorities to act. 49 In the case of James, the ECtHR found that the UK's Parliament was reasonable in concluding that the previous leasehold laws had resulted in social injustice towards tenants, and reform was required to regulate more fairly the relationship of landlord and tenant.
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Legitimacy of bail-in measures may be argued on the basis that it provides governments with an alternative tool from having to bail-out failing banks using tax payer funds. A process which can and has in the recent past placed a heavy burden on taxpayers. Furthermore, it assists in establishing an effective resolution system which is necessary to curb excessive risk taking by banks, which was one of the causes of the GFC. ii.
Have material adverse effects on the stability of the financial markets of member states in Southeast Europe where those former subsidiaries were still active, namely Croatia and Slovenia, and some non-EU member states, namely Serbia, Bosnia, and
Montenegro.
54
The need to maintain financial stability, therefore, offers a strong public interest reason for instituting bail-in.
Having established that the legislature is justified, in principle and in fact, in taking a particular decision, it is also necessary to determine whether the means chosen to achieve the aim are proportional. 'A fair balance must be struck between the demands of the general interest of the community and the requirements of the protection of the individual's fundamental rights.' 55 The Court echoed the judgements passed in the Lithgow v United Kingdom 56 case in this regard. One way of striking such a balance is the provision of compensation for the loss of property as highlighted in Lithgow. 57 In James it was held that the compulsory transfer of the freehold interest from the landlord to the tenant, with financial compensation to the landlord, could not be deemed as an inappropriate or disproportionate method for adjusting the law in order to remove the social injustice complained of. Holders of eligible liabilities face two possible outcomes in a bail-in: either they will be compensated with equity for the loss of their pecuniary assets, or the debt will be partially or completely written down, without any form of compensation. The second outcome is clearly disproportionate, and provides grounds for challenging the legitimacy of bail-in actions. The BRRD is cognisant of the need to maintain proportionality and stipulates that in the case of bail-in then no creditor should be left worse off.
The 'no creditor worse off' principle, (NCWO), which appears in Article 73 of the BRRD, simply means that 'no creditor should be worse off under resolution than it would have been had the bank been wound up under applicable insolvency law proceedings.' 59 It can be defined in two ways; firstly, the conversion or write down of debt would follow the order of allocation of losses under insolvency proceedings. 60 Secondly, creditors can claim compensation if they do not receive the minimum which they would have received under insolvency. 61 In essence, it replaces the creditor's right to claim repayment with a right to claim compensation from the resolution fund. The assessment of whether creditors have been left worse off is based on a comparison between the proceeds received by shareholders and creditors under the resolution decision after an independent valuation of the bank and the proceeds those shareholders and creditors would have theoretically received under insolvency.
The EBA has published a draft regulatory technical standard (RTS) on valuation to determine difference in treatment following resolution.
NCWO, however, seems to be an untenable safeguard because, far from clarifying the situation, it will increase instances of litigation as creditors claim that they have been left worse off than they would have, particularly in countries where senior creditors and subordinated creditors usually rank pari passu under ordinary insolvency procedures and share the costs of insolvency. Furthermore, it raises the question of where the funds to compensate creditors will come from. It seems likely that member state governments would eventually have to step in and provide this compensation, which is tantamount to the safety net provided under a bail-out, albeit at a lower scale, because resolution funds are relatively new and unlikely to have sufficient levels of funding to cover the claims. However, the BRRD requires that a minimum It cannot be disputed that regulatory reforms were necessary in the area of bank resolution, given the rampant moral hazard problem and the costs incurred by taxpayers due to the too-big-to-fail subsidy. The BRRD certainly fulfils this reform mandate. However, it is not without a cost, which comes in the form of creditors' property rights being curtailed. Ordinarily a state may derogate from the right to property if it can be shown that its actions are legal and legitimate -and herein lies the problem with the BRRD. It does not fully satisfy the legality requirement as it lacks consistency, sufficient generality, and has been applied in a retrospective manner. On the other hand, it does not satisfy the legitimacy requirements as it can lead to disproportionate outcomes where creditors bear more losses than they would have under normal insolvency proceedings. 
Ex post compensation through resolution funds
In terms of the BRRD, all Member States are required to create financing arrangements, in the form of a fund, for the effective application of resolution tools and powers. 63 As vii.
Lending to other resolution funds.
Going back to the discussion on how to ensure legitimacy of bail in rules, resolution funds can therefore be used to avoid disproportionate outcomes from bail-in proceedings. In theory no creditor will be left worse off since a resolution fund can be used to pay the difference to any shareholder or creditor who has incurred greater losses than they would have incurred in a winding up under normal insolvency proceedings. All this of course is subject to the availability of finances in the resolution funds. As such, the resolution funds are required to ensure that, by 31 December 2024, the available financial resources reach at least 1 percent of the amount of covered deposits of all the institutions authorised in the territory. 64 In the Banking Union, the SRF also has a target level of at least 1 percent of the amount of covered deposits of all the institutions authorised in the euro area. Should a State fail to meet the target by 2024, the contribution period can be extended by four years, if such failure was due to the resolution fund having made cumulative disbursements in excess of 0.5 percent of covered deposits of all the institutions authorised in its territory.
The Commission Regulation on Resolution financing arrangements provides guidance on the structure of resolution funds. 65 Finance is raised through ex-ante contributions from 63 BRRD, art 100. 64 BRRD, art 103. banks, which will be collected until the target level is reached. Individual institutions are required to make a fixed contribution to the resolution fund, which is calculated based on the institution's size, which in turn is measured by the amount of institution's liabilities, excluding own funds and guaranteed deposits. 66 As such, larger banks will be required to make larger contributions. This fixed amount shall not, however, exceed 30 percent of the total amount of contributions raised by the fund. In addition, this basic contribution is adjusted according to the risk profile of the institution, which is determined using the four risk pillars of i) risk exposure, ii) stability and variety of sources of funding, iii) importance of institution to the stability of the financial system, and iv) additional risk indicators which can be determined by the resolution authority. 67 It is recognised, however, that small institutions have a lower risk profile and are less likely to make use of resolution funds, therefore they are not subject to the same risk adjustment system. Instead, small banks are required to pay a lump-sum to account for any additional risk. 68 In the Banking Union, small banks, which represent 1 percent of the total assets, would pay 0.3 percent of the total contributions in the euro area.
Resolution funds can spread out contributions over time as evenly as possible until the target level is reached, but with due account of the phase of the business cycle and the impact pro-cyclical contributions may have on the financial position of contributing institutions. 69 In the event that the funds prove insufficient in the face of a crisis, despite meeting the target, then resolution authorities may request ex-post contributions to cover any losses, costs or other expenses incurred. 70 However, until sufficient funds have been built up, the resolution funds remain powerless and the BRRD itself anticipates that it will take at least nine years, which can be extended to thirteen, to meet the target reserves. In the meantime, many banks have not fully recovered from the effects of the GFC and are still facing failure. Resolution authorities have not been able to keep up with the compensation demands and it is likely governments will have to step in and lend money to the funds -which in effect is providing a bail-out, the very thing the BRRD sought to avoid.
The difficulty of trying to build a resolution fund in the midst of a struggling financial sector was made apparent in the case of Italy. As highlighted earlier, the Italian regulator Ideally healthy banks are supposed to contribute to a resolution fund, however It alian banks could not raise the €3.6 billion needed for the resolution fund to become immediately operational. The liquidity required for the resolution was instead advanced by Italy's three largest banks, Banca Intesa Sanpaolo, Unicredit, and UBI Banca, at market rates and with a maximum maturity of 18 months. 71 This was essentially a three-year advance to the National Resolution Fund since Italian banks are only required to make annual contributions of around €600 million. The cost of the loans is supposed to be defrayed by the Italian banking system as a whole through its contributions to the National Resolution Fund. However, State bank Cassa Depositi e Prestiti provided a guarantee for €1.65 billion if one of the loans could not be repaid in 18 months' time. In effect, tax payers' money is still at risk of being used to rescue failing banks, which defeats the spirit of bail-in.
It seems therefore that trying to ensure that no creditor is left worse ex post may not be possible given the difficulties in raising the funds, which will be required to compensate creditors who have been left in a worse position than they would have been had the bank gone through normal insolvency procedures. Furthermore, even if resolution funds were sufficiently financed, they only address the problems with legitimacy of bail-in rules, namely that the rules can produce disproportionate outcomes. The gaps in the rule of law remain, in that the criteria for excluding liabilities are not sufficiently general; liabilities which were created before the rules came into force can be bailed in; and this can result in actions which contradict the pari passu principle since creditors in the same class can be treated differently.
Perhaps the answer lies in regulators playing a limited role and instead allowing private parties to decide for themselves which liabilities will be bailed-in; how and when such bailingin will occur; and any premiums on loans to compensate for losses due to bail-in. In effect, regulators would adopt a contractual approach to bail-in as opposed to a statutory one, which has stricter legality and legitimacy requirements, in order to avoid infringing on property rights. 
Ex ante negotiation of bail-in through contingent convertible bonds
Contingent convertible bonds are a hybrid form of capital that may be converted into common equity, or be subjected to a write-down of part or all of the principle amount due. 72 Banks primarily use CoCos to satisfy regulatory capital requirements, as they can absorb losses, thus replenishing the issuer's balance sheet before the firm becomes insolvent and has to face resolution proceedings. Both conversion and write-down are effected upon the occurrence of a predetermined event, known as a trigger, which is usually linked to the issuer's financial position. The trigger itself can either be mechanical or discretionary. A mechanical trigger is activated when the capital of the firm falls below a predetermined level (which is based on either a book value or market value of the capital). 73 In contrast, a discretionary trigger is activated by a supervisory authority when it deems that the firm is nearing insolvency, in other words, a point of non-viability.
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In the wake of the GFC, European governments have encouraged the use of CoCos in fulfilling capital requirements and, consequently, created a framework to govern the issuance On the other hand, the criteria for financial instruments to qualify as T2 capital are less stringent and are set out in Section 1 of Chapter 4 of the CRR. Again of interest is that CoCos which qualify as T2 financial instruments:
i. are subordinate to claims of all non-subordinated creditors;
ii. do not secure or benefit from any other arrangement that otherwise enhances their seniority;
iii. have an original maturity of at least five years;
iv. do not include any incentive to be redeemed or repaid prior to maturity; v. are subject to a call option at the issuer's discretion, subject to the same preconditions applicable to AT 1 instruments;
vi. do not include acceleration provisions in favor of the holders.
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Two concerns arise from the particular rules highlighted above. Firstly, while ordinarily creditors who hold CoCos know that there is a risk of losing the principal amount of the debt, 78 The conditions which must be met for the Supervisor to give such authorisation are contained in CRR art 77. 79 CRR art 52, 53 and 54. 80 CRR art 63.
the CRR makes it possible for banks to miss coupon payments as well, in order to avoid breaching capital requirements. Thus, creditors risk losing both principal and interest.
Secondly, in the case of CoCos held as AT1, there is uncertainty over whether creditors will ever get their initial investment back, since the bonds are perpetual, meaning they will not mature unless the bank exercises an option, and even then it is subject to the approval of regulators. In order to avoid anxiety amongst investors, which would in turn lead to them dumping the bonds at whatever price they can get, regulators would need to consider changes to the law to clarify the current uncertainty around the instruments.
Regardless of the concerns highlighted above, CoCos still represent the ideal loss absorption instrument in that they allow recapitalisation of failing institutions in a way which allays the maintains creditors' property rights. CoCos differ from bail-in in that their conversion or write down is contractually agreed in advance between issuers and investors.
Bail-in is directed by a public authority which decides the point at which bail-in occurs, whether it will take place through conversion or write down, which debts will be bailed-in, and the rates of conversion or writing down. The only limitations on this exercise of power are the regulations governing bail-in, but as we have seen, these regulations lack clarity, consistency, and are not sufficiently general and prospective. Furthermore, apart from liabilities excluded by law, creditors in a bail-in do not know in advance whether their particular debt will be selected for bail-in and thus cannot negotiate for a coupon which reflects the risk or for conversion at a particular rate.
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In contrast, from an investor's point of view, a CoCo bond provides certainty as the investor knows in advance whether the loss will be absorbed through conversion or written down, the point at which conversion or write down will be triggered, and in the case of conversion, the conversion ratio. 82 CoCos offer the same advantage to issuers, but more importantly control over the trigger point allows them to absorb losses at a point early enough that issuers can avoid failure and limit loss absorption to a particular class of debt which hopefully reduces the cost of its other debt. 83 Overall, the market benefits from a reduced risk of regulatory forbearance and/or arbitrariness in recapitalisation, as the public authority's role 81 CRR art 63. is limited, while the risk of resolution and thus the loss of critical functions is also reduced as recapitalisation can take place early on while the bank is still a going concern.
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The greatest advantage however, is that CoCos can actually be used within the bail-in framework and satisfy the MREL. As part of bank capital, they contribute to the bank's loss absorption capacity, which is one of the criteria for determining the level of MREL to be held by a bank in terms of the BRRD. Thus, by requiring firms to hold a proportion of their bail-in eligible debt in CoCo bonds, regulators would be allowed to achieve the twin aims of recapitalisation, or in the worst case orderly resolution of a bank, without recourse to public funds and without infringing creditors' property rights. A final question of course would be on the level of CoCos a bank would need to hold to absorb losses and restore viability, a question with which bankers, academics and regulators alike are now grappling.
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E. CONCLUSION
The right to property allows the State to control the use of property in accordance with general interest by enforcing such laws as it deems necessary -in other words interference in lawful and legitimate circumstances. The ECtHR has defined legality as both having a basis in law and adhering to principles of the rule of law; while legitimacy means the aim must be in the public interest, both in fact and principle, and the means of executing the aim are proportional.
Bail-in rules, in particular the designation of liabilities eligible for bail-in, fall short principles of the rule of law in that the criteria for exception is not sufficiently general; the rules have not been applied in a prospective manner because they are affecting liabilities which were created before the enactment of the bail-in legislation; and they have resulted in contradictions where authorities have changed the status of eligible liabilities. Furthermore, bail-in measures can be disproportionate where the debts are written down without any compensation to the holders of eligible liabilities, thus eroding the legitimacy of bail-in.
In theory the last problem highlighted, that of disproportionate outcomes, can be resolved by ensuring that there is 'No Creditor Worse Off', one of the principles of the BRRD.
As such, the BRRD mandates states to create resolution funds which may be used, among other things, to compensate creditors who have been left worse off than they would have under normal insolvency proceedings. In practise, however, compensation in every instance has proven untenable as it requires an inexhaustible source of funds and would actually result in the moral hazard similar to that created by government guarantees. Furthermore, there are still gaps in the rule of law which must be addressed.
The most viable option would therefore be promoting or organising regulations around the use of funding instruments that allow investors and borrowers to define ex ante through contractual means which liabilities will be bailed-in; and how and when such bailing-in will occur. Furthermore, using contracts to define how and when bail-in occurs will allow for better quantification of risk and pricing of credit by investors, in order to mitigate any losses suffered in the event of a bail-in and reduce the need for ex-post compensation. Contingent convertible bonds achieve these ends. More importantly they balance out the competing interests of taxpayers, who want to avoid a public bail-out, and bank creditors, who want to retain a right to their property. The success of CoCos for bailing-in institutions will, however, depend on regulatory intervention to clarify current uncertainties surrounding them in order to encourage their uptake. It is, however, not enough to simply create additional obligations for creditors or favourable instruments. Overall, the implementation of bail-in must be accompanied by better communication, that is, more stringent disclosure requirements for banks, on the risk and returns of their instruments and their liability structures, and, more specificity from regulators on when they will exercise their discretion to activate bail-in. Perfect information from borrowers and regulators could counterbalance the effects of changes to the law.
